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United States Court of Appeals for the 
Ninth Circuit. 


Bo, 16132. 
JAMES MOON et at., 
PLAINTIFFS, APPELLANTS, 


We 


CABOT SHOPS, ING., er ax, 
DEFENDANTS, APPELLEES. 


BRIEF FOR APPELLEES. 


Appellees have given a general outline of the case on 
appeal in their brief as cross-appellants, which brief deals 
principally with the issue of validity of the patent in suit. 
It is the purpose of this brief to present appellees’ posi- 
tion with respect to the matter of infringement and in sup- 
port of the holding by the District Court of non-infringe- 
ment. 

In discussing the issue of infringement we prefer to 
State appellees’ position positively rather than respond in 
detail to appellants’ brief. 


The Gist of Appellees’ Position on Infringement. 


When Moon filed his application for patent, he sought 
broadly to claim a portable telescoping derrick so mounted 
on a vehicle that it pivoted, from horizontal road position 
to vertical operating position, about a hinge disposed at 
the forward, or driver’s, end of the truck. For five years 
the Patent Office flatly refused to grant a patent of such 
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breadth, asserting, quite properly, that it did not amount 
to patentable invention merely to transpose the parts of 
the well-known prior art portable derricks, merely hinging 
the derrick at the front of the truck rather than at the rear 
as had been customary. Finally Moon accepted a patent 
specifically limited to an arrangement in which the legs of 
the derrick straddle the driver’s position. That simply 
means that, when you sit in the driver’s seat and look out 
the side windows of the cab, you see two derrick legs at one 
side of the cab and two other legs at the other side. In 
defendants’ accused structures the legs of the derrick are 
all out ahead of the driver’s position, the hinge being dis- 
posed, not over the driver’s head, but out in front of him. 


The History of the Moon Patent Application. 


For the sake of convenience we reproduce on an adjoin- 
ing page Fig. 3 of the patent in suit. We respectfully draw 
the attention of the Court to the rear legs 34 of the derrick 
18. These legs are disposed on either side of the driver’s 
position, as is evidenced by the location of the steering 
wheel and driver’s seat, shown in the figure. The patent 
states, column 4, line 20 et seq., record, page 647: 


“Tt will be observed that no equipment associated 
with the truck is positioned in front of the driver. Par- 
ticularly, as will be seen, the derrick legs straddle the 
cab, and the derrick, while it is being erected or re- 
tracted to rest position, does not obstruct the view of 
the operator of the cab.’’ 


By way of exainple we here quote claim 1 of the patent in 
suit, in which we have printed in red those parts which 
clearly define the necessary relationship between the legs 
of the derrick of the driver’s position. 
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‘J, A portable derrick, comprising a chassis, front 
wheels mounted on an axle positioned adjacent the 
front end of the chassis, rear wheels mounted on an 
axle positioned adjacent the rear end of the chassis, 
a driver’s position with steering and motive power 
controls positioned adjacent the front end of said 
chassis and extending forward of the front axle, a col- 
lapsible and extensible derrick pivotally mounted on 
the chassis to move from a rest position on said chas- 
sis with the top end of the derrick positioned rear- 
wardly of said chassis and the bottom of said derrick 
being positioned on said chassis toward the front end 
of said chassis, spaced two front and two rear legs 
for said derrick, cross bracing between said legs with 
a free area between a portion of the rear legs, said 
derrick comprising a lower section and an upper sec- 
tion, means for moving said upper section relative to 
said lower section to extend and to collapse said der- 
rick, a hinge on said derrick positioned near the bot- 
tom end of said derrick, said hinge also positioned on 
said chassis intermediate the forwardmost limits of 
said chassis and the front axle and above said driver’s 
position, and means for rotating said derrick about 
said hinge to an erect position adjacent the front end 
of said chassis, said means including a rotation power 
transmitting member connected to said derrick at a 
point on said derrick spaced from said hinge, said 
transmitting member transmitting rotative power to 
said derrick to rotate said derrick about said hinge, 
and a load transmitting connection between said mem- 
ber and said chassis, said connection being positioned 
on said chassis between said front and rear axles, 
lower portions of said legs being spaced apart trans- 
versely with respect to said chassis a distance greater 
than the transverse extent of said driver’s position, 
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and said lower leg portions and said hinge being 
located with respect to the longitudinal axis of said 
chassis to cause a portion of the driver’s position to 
enter said free area and the lower rear leg portions 
to straddle said driver’s position when the derrick is 
in said erect position.”’ 


Now let us contrast the issued claim with the claims 
Moon originally tried to secure. When the application for 
the patent was filed, its first claim read as follows (ix, 
p. 9, Appendix, p. 14). 


“1. A portable drilling derrick comprising a truck 
chassis, a cab mounted at the front of said chassis, a 
derrick positioned on said chassis, the legs of said der- 
rick protruding ahead of said cab, a hinge on said 
derrick, the hinge point of said hinge being mounted 
on said chassis adjacent said cab, and means positioned 
on said chassis to rotate said derrick about said hinge 
point to move said derrick to an erect position.’”’ 


That claim is typical. 

The first action from the Patent Office comprised a single 
paragraph rejecting all of the claims in view of the patent 
to McEwen, appearing at page 898 of the record, the gist 
of the action being that it did not amount to invention to 
reverse the position of McEwen’s derrick. 


‘Applicant has merely taken MceEwen’s derrick 
structure and reversed the position, enclosing Mc- 
Ewen’s standards (7) in the cab of the truck and 
causing the derrick to be raised forward of the truck 


+ We have reproduced as an appendix to this brief several pages 
from Exhibit T, certified copy of the file wrapper of the patent in 
suit. 
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rather than to the rear of the truck. Applicant’s 
change of position is a matter of mechanical expedi- 
ence and is not considered to involve invention.’’ (Hx. 
T, p. 16, Appendix, p. 16.) 


Thereafter, as Exhibit T shows, Moon’s counsel filed a 
lengthy amendment, together with an affidavit signed by 
Moon, all arguing that Moon should be granted a patent 
on the original claims together with new claim 6, appearing 
at page 17, Ex. T, and Appendix, p. 18. Then there 
was a further amendment filed on June 22, 1950, containing 
additional claims and more argument urging the allowance 
of broad claims to the general concept of a derrick hinged 
at the front end of the truck rather than at the rear end. 
Moon’s counsel stated (Ex. T, p. 31, Appendix, p. 20): 


‘‘Bach of said claims is directed to the feature 
whereby the derrick may be driven onto the job head- 
on. Each of the claims calls for the top end of the der- 
rick to be positioned toward the rear of the chassis. 
This is in contradistinction to the prior art in which 
the top end of the derrick is positioned toward the 
front end of the chassis.”’ 


Then followed an official action of January 31, 1951, 
again rejecting the claims. The action referred to addi- 
tional prior art in which devices other than oil well der- 
ricks had hoisting mechanism mounted at the front end of 
a vehicle. This brought forth a response from Moon’s 
counsel containing further argument directed to his at- 
tempt to secure a patent broadly covering a front mounted 
derrick. 

Once more the Patent Office, on April 25, 1952, issued an 
official action again refusing claims to the broad concept. 
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We now approach the critical event in the history of the 
Moon application. On September 18, 1952, Moon’s counsel 
again filed a lengthy amendment, accompanied by a long 
affidavit again signed by Moon. Moon’s counsel refers to 
an interview which had been granted by the Patent Office 
Hxaminer, saying: 


“. .. the examiner indicated that a claim similar 
to new claim 14 would be, in his view, favorably con- 
sidered if presented. One of the features which the 
examiner indicated as possibly carrying the claim over 
the then cited references was the straddling of the cab 
by the derrick when erected. It is respectfully urged 
that the new references do not in any way meet this 
claim, either alone or in combination with the cited 
references.’’ (Ex. T, p. 48, Appendix, p. 26.) 


‘New claim 14” referred to in counsel’s remarks ap- 
pears at pages 44 and 45 of Ex. T, Appendix, pp. 22 and 24, 
and we draw attention of the Court to the last clause, read- 
ing as follows: 


“the legs of said derrick straddling said cab when said 
derrick is in said erect and extended position.’’ 


After that, on May 28, 1953, the Examiner issued a fur- 
ther action largely raising some formal objections to the 
language of the proposed claims and indicating that they 
would be allowable when revised. Thereafter there was 
another interview with the Examiner (Ex. T, p. 75, Appen- 
dix, p. 28); the claims were rewritten as claims 1-4 of the 
issued patent. There was yet another interview with the 
Examiner (see Ex. T, p. 87, Appendix, p. 30), and the 
patent was then issued after some further inconsequential 
formalities. 
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We respectfully submit that a fair reading of the file 
wrapper reveals an exceptionally clear case of file wrapper 
estoppel. In other words, Moon first sought the allowance 
of broad claims but thereafter accepted claims of limited 
scope, in view of the art and the position of the Patent 
Office. He cannot now properly expand the language of the 
claims in the patent to cover territory which the file wrap- 
per shows very clearly that he yielded. 


_ Defendants’ Structure does Not Infringe. 


As the District Court held, appellees’ accused structures 
are correctly shown, for example, in Exhibits 57 and 99. 
We have reproduced them, for convenience, in the appen- 
dix of this brief. Note Exhibit 57, for example, in which 
the hinge 26, about which the derrick pivots, is disposed as 
far forward as possible, that is to say, at the extreme upper 
front corner of the truck. The same relationship appears 
in the other exhibits referred to. While drawings are of 
course necessary and valuable in this connection, photo- 
graphs tell a more graphic story. Here we refer to Ex- 
hibits C and AF, also reproduced in our appendix, received 
in evidence at pages 459 and 464 of the record, respectively. 
Bxhibit C is a photograph of the accused structure with 
the derrick in the flat over-the-road position, while Exhibit 
AF is a photograph of similar apparatus with the der- 
rick erected and the cab covered by a tarpaulin appearing 
at the left center of the photograph. These exhibits dem- 
onstrate the fact that in the accused structure the derrick 
has been moved bodily forward so that the relationship of 
the legs of the derrick, the steering wheel and the driver’s 
seat is no longer that which appears in the patent (see re- 
production of Fig. 3 thereof, supra). In defendants’ struc- 
ture the derrick is all forward of the vehicle when in erected 
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position. That arrangement simply does not correspond 
to the language of the claims of the patent in suit, such, for 
example, as that of claim 2, which requires: 


‘‘said hinge being positioned with respect to the longi- 
tudinal axis of said chassis locating said driver’s posi- 
tion between the said leg portions with the said leg 
portions straddling said driver’s position when the 
derrick is in said erect position.’’ 


That is to say, it is quite plain that the language of the 
claim is not literally infringed by defendants’ structures. 
Of course that gives rise to the question as to whether the 
difference is one of substance or one which is only colorable 
and does not avoid infringement. One is also disposed to 
look at the doctrine of equivalents. That is where the file 
wrapper comes in. The claims Moon originally sought to 
obtain from the Patent Office would very definitely be in- 
fringed by the defendants’ structures. Since he limited 
his claims specifically to include the straddling feature, it 
Seems evident that Moon is now estopped by the file wrap- 
per from asserting the claims against a non-straddling 
structure, whether by way of interpretation of claim lan- 
guage itself or by the route of the doctrine of equivalents. 


An Interesting Question. 


It is abundantly clear from the file wrapper that Moon 
was not granted a patent covering broadly a telescoping 
derrick hinged for erection at the front end of a truck or 
chassis, the final word from the Patent Office being that 
such a claim would be invalid as involving nothing more 
than an obvious reversal of the parts of the McEwen de- 
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vice, well within the skill of the worker in the art and con- 
stituting nothing more than ordinary mechanical expedi- 
ency. Therefore, it is established that the public has the 
right to build portable derricks which are hinged at the 
front of the truck. Now the patent claims state, in effect, 
that in so doing the public must be careful that the legs of 
the derrick do not straddle the cab or driver’s position, 
since, if they do, the Moon patent would be infringed. The 
fallacy of appellants’ position on this matter of infringe- 
ment is well demonstrated by the following question: 


‘“¢ | Tf the public is free to build front mounted 
portable derricks but not free to build front mounted 
derricks in which the legs straddle the cab, how else 
ean the public actually build non-infringing derricks 
other than by moving the hinge point forwardly far 
enough to avoid straddling?” 


We most respectfully submit that defendants’ structures 
cannot be held to infringe the claims of the patent in suit 
without thereby rendering it impossible for anyone to build 
a front-mounted derrick without infringement, in spite of 
the fact that the Patent Office very specifically refused 
to grant such broad rights to Moon. 


Appellants’ Brief. 


We have carefully studied appellants’ brief. We do not 
propose to comment on it in any detail, since it appears 
necessary only to point out that the brief is based on a 
fundamental refusal to face the facts evidenced in the file 
wrapper. If Moon had origially sought from the Patent 
Office the same claims he was granted, and 7f the file wrap- 
per contained no evidence of the refusal of the Patent 
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Office to grant broad protection on a front-mounted derrick, 
then appellants could certainly have argued with force that 
the patent claims were entitled to a reasonable range of 
equivalents and that the claims were thereby infringed by 
defendants’ structures. Indeed, appellants quote the ar- 
gument of appellees’ counsel before the District Court in 
which it was made erystal clear that the determining fac- 
tor in this issue of infringement is the estoppel which 
arises from the file wrapper (Record, p. 501 ef seq.). 

When the force of the estoppel from the file wrapper is 
applied to the claims and to defendants’ dlevices, it becomes 
crystal clear that the District Judge was eminently correct 
in ruling that the claims of the patent in suit had not been 
infringed. 


The Law. 


We know that the Court is conversant with the law per- 
taining to file wrapper estoppel and therefore feel that an 
extended discussion would be unnecessary. We cite a few 
representative cases in support of our position and note 
that perhaps the leading case on the subject is Exhibit 
Supply Co. v. Ace Patents Corp., 315 U.S. 126, 86 Law. Ed. 
736, in which Mr. Chief Justice Stone held that, where the 
claims granted in a patent are narrower than the claims 
originally sought, the difference is in effect a disclaimer. 
Then he states (p. 137): 


“The difference which he thus disclaimed must be 
regarded as material, and since the amendment oper- 
ates as a disclaimer of that difference it must be 
strictly construed against him.... As the question 
is one of construction of the claim, it is immaterial 
whether the examiner was right or wrong in rejecting 
the claim as filed.”’ 
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This Court had occasion to consider a very similar situa- 
tion in D & H Electric Co. v. M. Stephens Mfg., Inc., 233 F. 
2d 879, 110 U.S.P.Q. 469. The principles and the eases cited 
in that opinion are obviously applicable here. In that case 
Judge Stephens stated (pp. 883-884) : 


‘“‘Having asserted the novelty of the right angle 
principle in order to secure the patent, appellant can- 
not now expand his coverage to include other claims 
which were denied him in the proceedings before the 
patent office. This is simply the exercise of the doc- 
trine of ‘file wrapper estoppel’—the gravamen of 
which is that an applicant who acquiesces in the rejec- 
tion of his claim, and accordingly modifies it to secure 
its allowance, will not subsequently be allowed to ex- 
pand his claim by interpretation to include the prin- 
ciples originally rejected or their equivalents.”’ 


If in the above quotation the words ‘‘right angle’’ were 
replaced by ‘‘straddling,’’ the quoted paragraph would be 
entirely dispositive of the case at bar. 


OO—=——<_——_ 
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Conclusion. 


We respectfully submit that the Court below is entirely 
right in holding that there had been no infringement in this 
case. The claims originally applied for would be infringed 
by defendants’ structures; the granted claims are not. The 
granted claims cannot be interpreted as the equivalent of 
the denied claims, and, unless that be done, there can be no 
infringement of the claims of the patent by the devices of 
appellees. 


LYON & LYON, 
CHARLES G. LYON, 
“11 West Seventh Street, 
Los Angeles, California. 
KENWAY, JENNEY, WITTER & HILDRETH, 
HERBERT P. KENWAY, 
GEORGE W. CROWLEY, 
24 School Street, 
Boston, Massachusetts. 
KENNETH W. BROWN, 
(7 Franklin Street, 
Boston, Massachusetts. 
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I claim: 


1. A portable drilling derrick comprising a truck chassis, 
a driver’s cab fixedly mounted at the front of said chassis, 
a derrick positioned on said chassis, the legs of said der- 
rick protruding ahead of said cab, a hinge on said der- 
rick, the hinge point of said hinge being mounted on said 
chassis adjacent said cab, and means positioned on said 
chassis to rotate said derrick about said hinge point to 
move said derrick to an erect position. 

2. A portable drilling derrick comprising a_ truck 
chassis, a driver’s cab fixedly mounted on the front of said 
chassis, front and rear wheels and axles for said chassis, 
a derrick positioned on said chassis, the legs of said der- 
rick protruding ahead of said cab, a hinge on said derrick, 
the hinge point of said hinge being mounted on said chassis 
adjacent said cab and ahead of said frout wheels, and an 
extensible hydraulic jack pivotally mounted on said chas- 
sis behind said front axles and hingedly mounted on said 
derrick behind said hinge point. 

.3. A portable drilling derrick comprising a chassis, a 
driver’s cab fixedly mounted on the front end of said 
chassis, a plurality of standards mounted on said chassis 
adjacent said cab, bearings mounted on said standar ds, a 
derrick positioned on said chassis, the bottom of the legs 
of said derrick protruding ahead of said cab, a cross mem- 
ber for said derrick positioned near the end of said derrick, 
Said cross member being journalled in said bearj ings, and 
means for rotating said derrick on said cross member in 
said bearings to elevate said derrick. 
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This application has been examined. 
Reference made of record: 


McEwen et al. 2,331,558 Oct. 12, 1943 189-14 


References of interest: 


Dow 2,175,381 Oct. 10, 1939 189-14 
Woody 2,204,716 June 18, 1940 189-11 
Fleischmann 2,471,735 May 31, 1949 204-86 
Donley et al. 2,201,013 July 29, 1941 200-19.1 


Claims 1-5 are rejected as failing to patentably differ 
from the patent to McEwen et al. Applicant has merely 
taken McEKwen’s derrick structure and reversed the posi- 
tion, enclosing McEwen’s standards (7) in the cab of the 
truck and causing the derrick to be raised forward of the 
truck rather than to the rear of the truck. Applicant’s 
change of position is a matter of mechanical expedience 
and is not considered to involve invention. 


W. J. MUSHAKE 
DMS/ec Examiner 


16 


Div. 33 

Room 5087 

JAMES MOON 

DERRICK MOUNTING FORK PORTABLE 
DRILLING AND SERVICING KIGS 
Filed June 28, 1948 

Serial Mo. 35,666 


Los Angeles, California, April 5, 195¢ 


© 


Ron. Commissioner of Fate 
Washington 25, D.C. Tt 


Sir: 

In response to Office ection dated Cctoter lt, 
1949, please amené the atvove-ifentifieé application es 
follows: 

Aéé the following nev clein: 
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The rejection is treversed, 

The applicent, im reversing the position of the 
é@errick so that the truck can drive heed-on inte position 
ané need not bkeck into position, has obtained e@vanteres mot 
possible with the cited pricr ert structures. 

The McEwen reierence is no difierent frec tle 


White Patent Bo. 2,204,715 cite# at perge 1, line Zi, o1 the 
i, 
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Los Angeles, California, April 5, 1950 


Hon. Commissioner of Patents 
Washington 25, D.C. 
Sir: 

In response to Office action dated October 18, 1949, please 
amend the above-identified application as follows: 

Add the following new claim: 

"6. A portable drilling derrick, comprising a vehicle 
chassis, front and rear wheels for said chassis, the ends of 
the legs of said derrick protruding ahead of said front 
wheels and the top end of said derrick being positioned 
toward the rear of said chassis, a hinge on said derrick, 
said hinge being mounted at the front end of said chassis, 
and means positioned on said chassis to rotate said derrick 
about said hinge point to move said derrick to an erect 
position. *** 


REMARKS 


The rejection is traversed. 

The applicant, in reversing the position of the derrick 
so that the truck can drive head-on into position and need 
not back into position, has obtained advantages not pos- 
sible with the cited prior art structures. 

The McEwen reference is no different from the White 
Patent No. 2,204,713 cited at page 1, line 21, of the 
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12. A portable drilling derrick comprising a_ truck 
chassis, a driver’s cab fixedly mounted on the front end of 
said chassis, front and rear axles for said truck, wheels 
mounted on said axles, standards mounted on said chassis 
and positioned in said cab ahead of said front axles, a der- 
rick hingedly mounted on said standards, the top end of 
said derrick being positioned toward the rear of said 
chassis, and means to rotate said derrick to an upright 
position about the said hinge. 

13. A portable drilling derrick comprising a truck chas- 
sis, a driver’s cab fixedly mounted on the front end of said 
chassis, front and rear axles for said truck, wheels mounted 
on said axles, standards mounted on said chassis and posi- 
tioned in said cab ahead of said front axles, a derrick 
hingedly mounted on said standards, the top end of said 
derrick being positioned toward the rear of said chassis, 
and an extensible jack hingedly mounted on said chassis 
at a point rearward of said front axles, said jack being 
hingedly mounted on said derrick at a point rearward of 
the hinge point of said jack to said chassis. - - - 


REMARKS 


The above claims are believed patentable for the reasons 
advanced in the amendment dated April 5, 1950. Each of 
said claims is directed to the feature whereby the derrick 
may be driven onto the job head-on. Each of the claims 
calls for the top end of the derrick to be positioned toward 
the rear of the chassis. This is in contradistinction to the 
prior art in which the top of the derrick is positioned to- 
ward the front end of the chassis. 
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Div. 33 

JAMES MOON 

DERRICK MOUNTING FOR PORTABLE 
TRILLING AND SERVICING RIGS 

Filed June 28, 1946 

Serial No, 35,666 


Los Angeles, California, Septemter 15, 


Hon. Commissioner of Fatents 
Washington 25, D.&. 


Sir: 
In response to Office action dated April 25, 1952, 
please emend the above-identified application as fellews: 
Cancel the claims now im the cease. 


Add the fcllowing new cloims: 


————e 


-+¢-14, A porteble derrick, » chassis, front wheels 
pounted on an axle positioned adjacent the front end of the 


chassis, rear wheels mounted on an axle positioned adjacent 


\ 
the rear end wf the chassis, a driver's cab positioned at the 
‘ 


front end of the chassis, a collapsible ané extensible derrick 
pivotally mounted 0 the chassis tc move from a rest position 
on said chassis /with Yhe top end of the derrick positioned 
rearwardly of Dee bebind said cab ané the bottom of 
said derrick bei positioned on said chassis teward the front 
end of said chassis, spaced front and rear legs fer saic derrick, 
cross bracing between said Legs) said derrick comprising « 
lower section ané an upper secticon,\means for moving said upper 
section te collapse said derrick and te reduce the length ef 
seid derrick when said derrick is in seit collapsed pesition in 
said rest position on said chassis, # hing® om said terrick 
positioned near the bottom enc of said derricy, saié hinge «la 


positioned on said chassis adjacent the frent exé¢ of seid chass!s 
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Los Angeles, California, September 15, 1952 


Hon. Commissioner of Patents 
Washington 25, D.C. 


Sir: 


In response to Office action dated April 25, 1952, please 
amend the above-identified application as follows: 

Cancei the claims now in the case. 

Add the following new claims: 

----14. A portable derrick consisting of a chassis, front 
wheels mounted on an axle positioned adjacent the front 
end of the chassis, rear wheels mounted on an axle posi- 
tioned adjacent the rear end of the chassis, a driver’s cab 
positioned at the front end of the chassis, a collapsible and 
extensible derrick pivotally mounted on the chassis to move 
from a rest position on said chassis with the top end of the 
derrick positioned rearwardly of said chassis behind said 
cab and the bottom of said derrick being positioned on said 
chassis toward the front end of said chassis, spaced front 
and rear legs for said derrick, cross bracing between said 
legs, said derrick comprising a lower section and an upper 
section, means for moving said upper section to collapse 
said derrick and to reduce the length of said derrick when 
said derrick is in said collapsed position in said rest posi- 
tion on said chassis, a hinge on said derrick positioned 
near the bottom end of said derrick, said hinge also posi- 
tioned on said chassis adjacent the front end of said chassis 
and in front of said front axle, means for rotating said 
derrick about said hinge to an erect position adjacent the 
front end of said chassis, said means including a rotation 
power transmitting member connected to said derrick at a 
point on said derrick spaced from said hinge, said trans- 
mitting member transmitting rotative power to said der- 
rick to rotate said derrick about said hinge, and a load 
transmitting connection between said member and said 
chassis, said connection being positioned on said chassis 


4a 


on in front of said front axle, means for retating seid 
derkick about seid hinge to an erect position adjacent the 
front\end of eaid chassis, saié means including a retation 
power bransaitting mepber connected to said derrick at a point 
on said derrick spaced from said hinge, said transmitting 
menber trahsmitting rotative power te said ¢errick te rotate 
seid derrick\about said hinge, and a losd transmitting con- 
nection — said member ané saié chassis, said comnection 
boing positioned on said chassis between said front ant rear 
axles, [and means to erect said upper section on said lower sec- 
tion te extend saié derrick when said derrick is in en erect 
position, o}| tee legs of said derrick straddling sald ceb when 
said derrick is insei€® erect and extendec poriticn. 


m \ 
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15. A able \derrick, a chaseis, \tront wheels 
mounted on an axle positioned adjacent the front end ef the 
chassis, rear wheels mounted on an axle positiones acjecent 
the rear end of the chaseis, A driver's cab positioned st the 
front ené of the chassia,( motive power unit positioned scjacent 
the rear end of saié chaseis, « winch positioned in said chessis 
between the motive power unit ané vai cab) 4 collapsible ene 
extensible derrick pivotally mounted on the chassis, aheove 
eaid cab, winch and power unit, to soye frem a rest position on 
said chassis with the top end of the éarrick positiones resr- 
wardly of said chassiz behind said cab, \the bottom of saic 


derrick being positioned on said chassis teware the frent enc 


of sald chassis, spaced front and reer legy for said derrick, 
\ 


cross bracing between said legs, said derridk comprising « 
lower section and an upper section, mtans for\ scving said upper 


section to collapse said derrick and to reduce\the length of 
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between said front and rear axles, and means to erect said 
upper section on said lower section to extend said der- 
rick when said derrick is in an erect position, the legs of 
said derrick straddling said cab when said derrick is in 
said erect and extended position. 

15. A portable derrick, consisting of a chassis, front 
wheels mounted on an axle positioned adjacent the front 
end of the chassis, rear wheels mounted on an axle posi- 
tioned adjacent the rear end of the chassis, a driver’s cab 
positioned at the front end of the chassis, motive power 
unit positioned adjacent the rear end of said chassis, a 
winch positioned on said chassis between the motive power 
unit and said cab, a collapsible and extensible derrick 
pivotally mounted on the chassis, above said cab, winch 
and power unit, to move from a rest position on said 
chassis with the top end of the derrick positioned rear- 
wardly of said chassis behind said cab, the bottom of said 
derrick being positioned on said chassis toward the front 
end of said chassis, spaced front and rear legs for said 
derrick, cross bracing between said legs, said derrick com- 
prising a lower section and an upper section, means for 
moving said upper section to collapse said derrick and to 
reduce the length of 
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bearing 


—_ f" 
away Tren—said rock at an acute angle to the vertical 


when said derrick is inq_ £ osition. 4-4 


The applicent wishes to express bis appreciation 
for an corel interview had with the Examiner in Pebruary of 1952, 
prior te the issuance of the lest Office action. At that tise 
the references in the case were discussed, proposed cleins were 
(nformally submitted, and the Examiner indicated thet e clais 
similar to new claim 1% would be, in his view, faversbly con- 
sicered if presented, One of the feetures which the Examiner 
indicated es possibly carryiny the claim over the then cited 
references was the straddling of the cab ty the cerrick when 
erected. It 1s respectfully urpeds that the nev references 4c 
not in any way meet this clein, either slone cr in cepbination 
with the cited references. The adéitional claims 15 te 17 ere 
likewise patentable. 

The rejection: © 

Applicant understantés the rejection te te &5 
follows: 

(1) McEwen shows an cil derrick of the sene 
class as is used by applicant. 

(2) Werricks have been mounteé on trucks sr 
that they are hinged at the front enc ef the truck ent Ienley 
points cit that in so doing the driver can ¢rive directly te tne 
spot where he wishes to erect the derrick. fberricks nave neen 
hinged on the top of the cab ef cranes (Leist); end thet 

(3) Therefore, there is no inventicn in 
the seme thing in the McEwen derrick, ans ne invention in 


the derrick on the front ef the derrick and over the cer. 
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bearing away from said truck at an acute angle to the ver- 
tical when said derrick is in an erect position. 


REMARKS 


The applicant wishes to express his appreciation for an 
oral interview had with the Examiner in February of 1952, 
prior to the issuance of the last Office action. At that 
time the references in the case were discussed, proposed 
claims were informally submitted, and the Examiner indi- 
cated that a claim similar to new claim 14 would be, in his 
view, favorably considered if presented. One of the 
features which the Examiner indicated as possibly carry- 
ing the claim over the then cited references was the strad- 
dling of the cab by the derrick when erected. It is respect- 
fully urged that the new references do not in any way meet 
this claim, either alone or in combination with the cited ref- 
erences. Thé additional claims 15 to 17 are likewise pat- 
entable. . 

The rejection: 

Applicant understands the rejection to be as follows: 

(1) McEwen shows an oil derrick of the same class as is 
used by applicant. 

(2) Derricks have been mounted on trucks so that they 
are hinged at the front of the truck and Donley points out 
that in so doing the driver can drive directly to the spot 
where he wishes to erect the derrick. Derricks have been 
hinged on the top of the cab of cranes (Deist) ; and that 

(3) Therefore, there is no invention in doing the same 
thing in the McEwen derrick, and no invention in hinging 
the derrick on the front of the derrick and over the cab. 
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leg portions ené saia ninge reine 

to the lenzitudinel axis of ssid chéesis, 

portion of the driver's positicn 

the seid lec portions, 3614 les rortions 

ssid hinge to rest on the ground snd stredéle st 

driver's position with the Aerrick in saic erect 

tien with the hinge? derrick in lose tren gference 

letionship to the crounder? 
Se —E— SS 


REMARKS 


Anplicant expresses his eroereci«a 


A 


courtecus interviews recently scccrt#« 
As & result of these interviews, Che Breve fou 
1H-21 sre substituted for the cl } revicusly¥ 
epplication.s 

before considering the tresent 
desired to briefly summerize wherein the 
tion emboitas retentéble invention. Arritce 
first to provide a portstle cil well jermick 
jJerrick is erected sifecent the frent en A ef 
rewsre?® mobile unit F mh as & trucks Since 
ricks must te nositioned with reect 
ettenfant this cinetruction «re 
filed effisevite 6ttest te the 
structure énd the recoenition 
trade. The Examiner hes cites nun 


art of trick mounted” booms ene mst 
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leg portions and said hinge being located with respect to 
the longitudinal axis of said chassis causing a portion of 
the driver’s position to be positioned between the said leg 
portions, said leg portions extending from said hinge to 
rest on the ground and straddle said driver’s position with 
the derrick in said erect position with the hinged derrick 
in load transference relationship to the ground. * * 


REMARKS 


Applicant expresses his appreciation for the courteous 
interviews recently accorded his attorney. As a result of 
these interviews, the above four claims 18-21 are substi- 
tuted for the claims previously in the application. 

Before considering the present claims, it is desired to 
briefly summarize wherein the present application embod- 
ies patentable invention. Applicant is the first to provide 
a portable oil well derrick wherein the derrick is erected 
adjacent the front end of a self powered mobile unit, such 
as a truck. Since these derricks must be positioned with 
precision, the advantages attendant this construction are 
obvious. Previously filed affidavits attest to the commer- 
cial success of this structure and the recognition of its ad- 
vantages by the trade. The Examiner has cited numerous 
patents from the art of truck mounted booms and masts of 
various purposes. 
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Serial eT) eat 
£5 or 


seid chassis « distance crester tian tne trensvercr 

cof sald driver's position; end seid lower ends, aii 
cocperating therewitn, snc seid ninge belong Located 
respect to the longitucinal «xis of seit chessis lecett 
suid lower ends of one pair of front end reer lers qt 
toeir respective cooperating means to one alde of seid 
driver's position snd the lower encs of the etner palr 


of front end reer legs end thelr respective cox repetine 


means to the otner side of ssid ériver’s positgoen with 


the derrick in sald erect position.+¢ 


REMARE 3S 


Aprlicent expresses ois 8) preciation 
courteous end helpful interview recently eccorded nis 
attorney. At this interview it wes aareed tnat lf 
foregoing chenges were myce in clisims lhe21 cricginelis 
sutmitted by amendsent fLled Neventer 25, 1653, cut 
entered, the two amendments would be enteree concur 
end the epplication would ke ellowed. lt was «ls 
thet edded claim 22 is elloweble for resacrs 
nereinbelow. 

Cluims 17-21 are smende4é ss to cvercem 
EPxexiner's holding of inaccurate, imefinite, ene 
tional. Aleo, the present anendément eliminstes @ 
inclusion sriginelly present in cletws lt, 1%, Sn 
That cleims 1#-21 set forth »atencerls invent ler 
been fully discussed in the previous umenaMent.« 
nresent amendment, these clelma ere fleced inc 


for allowance, 
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said chassis a distance greater than the transverse extent 
of said driver’s position; and said lower ends, said means 
cooperating therewith, and said hinge being located with 
respect to the longitudinal axis of said chassis locating 
said lower ends of one pair of front and rear legs and their 
respective cooperating means to one side of said driver’s 
position and the lower ends of the other pair of front and 
rear legs and their respective cooperating means to the 
other side of said driver’s position with the derrick in said 
erect position. * * 


REMARKS 


Applicant expresses his appreciation for the courteous 
and helpful interview recently accorded his attorney. At 
this interview it was agreed that if the foregoing changes 
were made in claims 18-21 originally submitted by amend- 
ment filed November 25, 1953, but not entered, the two 
amendments would be entered concurrently, and the appli- 
cation would be allowed. It was also agreed that added 
elaim 22 is allowable for reasons set forth hereinbelow. 

Claims 18-21 are amended as to overcome the Examin- 
er’s holding of inaccurate, indefinite, and functional. Also, 
the present amendment eliminates a double inclusion origi- 
nally present in claims 18, 19, and 21. That claims 18-21 
set forth patentable invention has been fully discussed in 
the previous amendment. By the present amendment, 
these claims are placed in condition for allowance. 
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